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licensees for limited periods cames significant First Amendment
consequences.”” In other words, the FCC views its licensees the
same way Sen. Jesse A. Helms (R-N.C.) views the National
Endowment for the Arts: He who pays the piper calls the tune.

Contrary to the government’s rather facile analysis, its decision to
treat its licensing policies as a form of subsidy does not give it
greater authority to control speech. The fact that the government
nationalized the physical properties that make up the broadcast spec-
trum and labeled them “public resources” does not entitle it to
reshape the First Amendment. Cities build and own public parks, but
cannot demand that demonstrators who speak therein give public
service announcements;* municipalities issue parade permits, but
cannot demand that the marching bands play military music or that
certain groups be allowed to join the procession;” cities allow (and
even license) newsboxes on public rights of way, but are barred by
the First Amendment from regulating the content of the publications
placed inside.” The social compact, no matter how much it is “rein-
vented,” does not alter basic constitutional principles.

Social compacts and unconstitutional conditions

It is more than a little disingenuous to characterize a licensing
decision or other regulatory approval as a simple “subsidy.” Such
decisions are not like other public benefits that the would-be recipi-
ent may either take or leave. The FCC is the only game in town for
its licensees, and applicants who fail to win its approval are out of
business. Yet even if the subsidy characterization were apt, the First
Amendment is offended by the specific conditions that social com-
pacts entail.

The unconstitutional conditions doctrine provides that the govern-
ment generally cannot confer a benefit in exchange for the relin-
quishment of a constitutional right, even though the recipient does
not have a “right” to receive the benefit in the first instance. Calling
the exchange a contract (or even a compact) does not affect this
analysis, for the government cannot employ indirect means to “pro-
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duce a result which [it] could not command directly.” This doctrine
replaced what had been referred to as the “right-privilege” distinc-
tion. As a justice of the Massachusetts Supreme Court in 1892.
Oliver Wendell Holmes articulated the right-privilege distinction in
McAuliffe v. Mayor of New Bedford: “The petitioner may have a
right to talk politics, but he has no constitutional right to be a police-
man.”* He applied this reasoning to speech on public property in a
subsequent case, writing that “absolutely or conditionally to forbid
public speaking in a highway or public place is no more an infringe-
ment of the rights of a member of the public than for the owner of a
private house to forbid it in his house.”

In the 20th century, the doctrine of unconstitutional conditions has
supplanted this right-privilege distinction.* In Frost & Frost
Trucking Co. v. Railroad Commission of California, for example, the
Supreme Court struck down a state requirement that conditioned the
use of public highways on a private carrier’s agreement to operate as
a common carrier. The Court did not question the state’s authority
(for the proper health, safety, or other reasons) to withhold from the
carrier the valuable right to operate on the highways. But it could not
make the benefit contingent upon the carrier’s willingness to accept
special regulatory obligations, because, the Court held, “one of the
limitations [on any government’s power to grant benefits] is that it
may not impose conditions which require the relinquishment of con-
stitutional rights.” Such a choice, according to the Court, is “a choice
between the rock and the whirlpool.”*

A more current expression of this principle came in Nollan v.
California Coastal Commission.* There, the Supreme Court invali-
dated a demand that a property owner grant a public easement to its
land in exchange for the issuance of a building permit. Writing for
the Court, Justice Scalia highlighted the constitutional infirmity of
such a condition by describing the “deal” in free speech terms, The
state could forbid “shouting fire in a crowded theatre,” he wrote, but
it could not grant “dispensations to those willing to contribute $100
to the state treasury.””’

Although Nollan was not a First Amendment case, Justice Scalia’s
analogy was quite appropriate because the Court has stressed over
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the years that the government “may not deny a benefit to a person on
a basis that infringes his constitutionally protected interests — espe-
cially, his interest in freedom of speech.””® In Speiser v. Randall, for
example, the Supreme Court invalidated a California provision that
conditioned a tax benefit upon the recipient’s signing a loyalty
oath.® In other cases, courts have struck down government condi-
tions that limited freedom of expression in exchange for public
employment,” liquor licenses,*” NEA grants,” public broadcasting
subsidies,” and government contracts.*

This is not to suggest that the doctrine has been consistently
applied or easily understood. In Rust v. Sullivan, for example, the
Supreme Court upheld grant conditions under Title X of the Public
Health Service Act that precluded any recipient from providing
“counseling concerning the use of abortion as a method of family
planning or provid[ing] referral for abortion as a method of family
planning.”* To receive a Title X grant, a recipient had to agree to
forego abortion advocacy and counseling and to separate its project
from any abortion-related activities. A divided Court found that “the
government is not denying a benefit to anyone” but instead is “sim-
ply insisting that public funds be spent for the purposes for which
they were authorized.”* The Court found that the conditions did not
restrict the recipients’ First Amendment rights because the grantee
organization and its employees ‘“remain free...to pursue abortion-
related activities when they are not acting under the auspices of the
Title X project.” The core distinction recognized by the majority
between the Title X restrictions and other cases involving unconsti-
tutional conditions was that the limitations applied to the grant, and
not to the recipient organization or its employees per se. Either were
free to engage “in the protected conduct outside the scope of the fed-
erally funded program.”*®

This analysis in Rust drastically undermines any argument for
imposing content controls in exchange for an FCC license as part of
a social compact. As noted previously, the FCC holds the monopoly
on licensing authority; would-be broadcasters cannot make deals
with another agency if they dislike the FCC’s terms. The only option
is to forego broadcasting entirely. Indeed, the Rust majority high-
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lighted this point by reference to FCC v. League of Women Voters of
California, in which the Court found that a ban on editorializing by
stations that received public funding was an unconstitutional condi-
tion.*

Since Rust, the unconstitutional conditions doctrine has made
something of a comeback. In a pair of cases decided at the close of
the 1995 Term, the Supreme Court revitalized the doctrine and
extended its reach to independent government contractors. In
O’Hare Truck Service, Inc. v. City of Northlake® and Board of
County Commissioners, Wabaunsee County v. Umbehr,*' the Court
held that local governments could not cancel contracts in retaliation
for the exercise of First Amendment rights. In O’Hare, a pnivate
towing service had been dropped from a government rotation list of
available firms after the company’s owner refused to contribute to
the incumbent mayor’s reelection campaign, and instead publicly
supported the mayor’s opponent. In Umbehr, a pnivate at-will con-
tractor for trash hauling service was denied renewal of his contract
after publicly criticizing the county board. The principal question in
both cases was whether private contractors should be treated differ-
ently than government employees who are punished after speaking
out on a matter of public concern. The Court held that they should
not, and that there 1s no matenal difference between the threat of job
loss to an employee and the threat of loss of a contract to a contrac-
tor.”

Also, near the end of the 1995 Term, the Supreme Court invalidat-
ed a state law that conditioned the grant of a liquor license on cer-
tain advertising restrictions, holding unanimously that the commer-
cial speech limits violated of the First Amendment. Four of the jus-
tices agreed that the state law imposed an unconstitutional condition,
and referred to the “host of cases applying that principle during the
preceding quarter century.”* Consequently, even though the state
had a valid regulatory interest, and was empowered to license pri-
vate businesses to engage in that business, it was nevertheless barred
by the First Amendment from conditioning the grant of such licens-
es on advertising restrictions. There is a lesson for the FCC here.



54 RATIONALES & RATIONALIZATIONS

Social compacts and the special case of public broadcasting

Cases involving the constitutional status of public broadcasters are
especially relevant to this analysis. Such broadcasters, after all,
receive a double subsidy (assuming you agree with the FCC’s cur-
rent characterization of its licensing power). First, like all broad-
casters, public stations are licensed to use the radio spectrum for
free. Additionally, such stations receive direct payments from the
government to support their programming. The FCC considers the
two “subsidies” to be indistinguishable. Indeed, in a recent brief
filed in the U.S. Court of Appeals for the Eighth Circuit, the
Commission noted that “Congress and the FCC have made substan-
tial commitments of public resources, in the form of federal funds
and frequency allocations, to the development of a system of non-
commercial educational broadcasting.”*

Because of the financial subsidy, public broadcasters have long
been subjected to the same types of pressures that are now arising
under the rhetoric of the “social compact.” Public broadcasting is a
political battleground because of the nature of its programming.
Conservatives perennially charge that public broadcasting is biased
toward the left; liberals argue that it is influenced by corporate
underwriting and pressure from conservative politicians.” Patrick
Buchanan, as an advisor to President Nixon, classified liberal com-
mentators on PBS variously as “definitely anti-administration,”
“definitely not pro-administration,” and “unbalanced against us,”
and the few conservative commentators on public broadcasting as “a
fig leaf.”* Similarly, Dr. Clay T. Whitehead, the first director of the
White House Office of Telecommunications Policy, told PBS offi-
cials that news commentary, “particularly from the Eastern intellec-
tual establishment,” would invite political attention.”

Of course, the Nixon Administration is not the only one to feel put
upon by the press. In a recent C-SPAN interview, the current First
Lady, Hillary Rodham Clinton, complained that overall news cover-
age of the Clinton Administration was dominated by “right wing,
conservative” media organizations. “You’ve got a conservative
and/or right wing press presence with really nothing on the other end
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of the political spectrum,” she said.” Her critique was not directed at
public broadcasting, but it demonstrates the basic principle that
when any administration is subjected to press scrutiny, it tends to
believe it is being treated unfairly.

Another basic principle is that whenever a matter of programming
content “invite[s] political attention,” those in power gravitate to
where they have the most leverage. As famed Watergate source
“Deep Throat” reportedly advised Bob Woodward in a rather differ-
ent context, “follow the money.” So, in February 1972, Whitehead
informed Congress that the Nixon Administration opposed any per-
manent financing for the Corporation for Public Broadcasting unless
local public stations were given greater power to control program-
ming.*® The Administration had concluded that PBS should not be
allowed to develop into a fourth network producing public affairs
programming because of the Administration’s belief that such pro-
gramming would be hostile to its policies.* The concern ultimately
led to President Nixon’s veto of the public broadcasting authoriza-
tion bill in June 1972. Buchanan, by all accounts, was characteristi-
cally blunt about the Administration’s intent. He reportedly told a
public broadcasting executive at a cocktail party: “If you don’t do
the kind of programming we want, you won’t get a f------ dime.”®

Not only does the direct subsidy provided to public broadcasters
reveal politicians’ real attitudes, it also represents an important test
of the hypothesis that the government may demand specific pro-
gramming commitments in exchange for economic support. This
hypothesis is the heart of the social compact, but there is nothing in
the history of public broadcasting to support its legality. Generally,
public stations “are subject to no more intrusive content regulation
than their commercial counterparts.”® In the past, there were two
principal exceptions to the general rule that noncommercial stations
had the same public interest obligations as commercial stations:
Public stations were required to make and retain tape recordings of
“controversial programs” and they were prohibited from editorializ-
ing.* Both of these heightened public interest requirements, howev-
er, were struck down as First Amendment violations.*
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In FCC v. League of Women Voters of California, the Supreme
Court held that a rule prohibiting public broadcast stations from edi-
torializing violated the First Amendment. The government had
argued that the restriction was based on “the proper exercise of its
spending power,” and that the government was not obligated to
“subsidize public broadcasting station editorials.”® The Supreme
Court rejected this argument, holding that the funding limitation was
far too restrictive of the First Amendment rights of public station
licensees. In Turner Broadcasting System v. FCC, the Court noted
that educational stations, in addition to being granted the free use of
spectrum, also received funding through the Corporation for Public
Broadcasting. Nevertheless, it found that “the Government is fore-
closed from using its financial support to gain leverage over any pro-
gramming decisions.”*

Similarly, In Community-Service Broadcasting v. FCC, the D.C.
Circuit invalidated a requirement that public broadcast stations
retain tape recordings of programs “in which any issue of public
importance is discussed.” Judge Skelly Wright, who wrote the opin-
ion for the court as well as a plurality opinion, said it was irrelevant
that the taping requirement was both content and viewpoint neutral.
The requirement “provide[d] a mechanism, for those who would
wish to do so, to review systematically the content of public affairs
programming.”® Judge Wright noted the implicit threat that if “pub-
lic affairs programming by noncommercial licensees is perceived by
government functionaries to be anything less than scrupulously
objective and balanced, then action may be taken against the
licensees or further legislation enacted.”® According to Judge
Wright, the chilling effect of the government’s control over funding
simply increased the level of “raised eyebrow” oversight that the
government often applies to licensed media. The plurality opinion
also applied the unconstitutional conditions doctrine:

Clearly, the existence of public support does not render
[public] licensees vulnerable to interference by the federal
government without regard to or restraint by the First
Amendment. For while the Government is not required to
provide federal funds to broadcasters, it cannot condition



REGULATION AND THE SOCIAL COMPACT 57

receipt of those funds on acceptance of conditions which
could not otherwise be constitutionally imposed.*

Other cases involving public subsidies of speech resulted in find-
ings that the First Amendment had been violated. In these cases,
involving conditions imposed on grants by the National Endowment
for the Arts, the courts found that the prospective recipients did not
have a “right” to a federal subsidy, but that they nevertheless could
not be burdened with unconstitutional content restrictions in order to
obtain the grant. Consequently, the courts held that indecency-type
conditions imposed on NEA grants are unconstitutional.” Of partic-
ular relevance to the FCC’s social compact theory as it relates to
electromagnetic spectrum, the U.S. Court of Appeals for the Ninth
Circuit held that the government could not justify such conditions by
characterizing as “scarce” the government benefit at issue.”

Selling indulgences

The Reformation was launched in 1517 when Martin Luther pub-
lished his famous “95 Theses,” objecting to the practice of selling
indulgences. A person who bought an indulgence (which were sold
with the Church’s approval) received in exchange an assurance that
his or her time in purgatory would be reduced. Little did Luther
know that the practice would be revived — at least in secular terms
— 480 years later by the FCC.

Cable operators now are allowed to “atone” for overcharging sub-
scribers by pledging to provide connections to schools;” broadcast
networks may obtain the salvation of ownership waivers by promis-
ing to provide children’s programming;” and it has been proposed
that broadcasters may purchase other forms of regulatory grace by
making “specific and concrete” programming offers.

These developments parallel the Commission’s prior practice of
incorporating citizen agreements with licensees into its decision-
making process. In the mid-1970s, the FCC adopted a policy by
which it would formally include “citizen agreements” in its rulings
on license renewals and other applications. At the time,
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Commissioner Benjamin Hooks described the agreements as a
“social contract” between a licensee and its fiduciary client, the pub-
lic.” Moreover, the Commission described the situation in which a
citizens’ group would agree to drop a petition to deny in exchange
for contractual promises as a “quid pro quo.”” Under the policy, the
written agreements could relate to a broadcaster’s programming
policies or other aspects of station operation, such as employment
practices. The terms of the agreement “assume[d] the status of rep-
resentations to the Commission” and were “treated by the
Commission as are all promises of future performance.””

As might have been predicted, the Commission’s experience with
this policy was an embarrassment. After much unfortunate experi-
ence, the FCC found that “groups or individuals were filing petitions
and counterproposals to extract monetary or other consideration
rather than for the proper purpose of identifying deficiencies in
applications or to operate a broadcast facility.”” In particular, the
Commission found that petitions to deny were being used “as a vehi-
cle to extort large settlement payments or to force licensees into cit-
izens’ agreements....””® It found that the administrative delay caused
by such demands, and the drag on licensing, transfer, or assignment
proceedings “gives the applicant an incentive to settle even frivolous
challenges rather than to engage in a time consuming and costly
defense.”” As a result of these findings, the Commission adopted
strict limits on the ability of citizens’ groups to profit from their fil-
ings and agreements in FCC proceedings.*® Additionally, the FCC
decided that it would no longer enforce private contractual agree-
ments relating to programming in citizens’ agreements. The
Commission found that such agreements were contrary to the gener-
al policy of content deregulation that existed at that time.*

The abuses that led to the curtailment of citizen group “social con-
tracts” should provoke a sobering assessment of the FCC’s much
touted social compacts. Power can be its own reward, after all, and
some experienced observers have equated the profit motive that gen-
erated many citizen group “social contracts” with the bureaucratic
quest for expanded authority. Former Minnesota Supreme Court
Justice and FCC Commissioner Lee Loevinger (a Kennedy
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appointee) has said that the “power motive” is to bureaucracy what
the profit motive is to business.* As a result, according to other
noted analysts: “The FCC Commissioners and staff members seek
almost daily to perpetuate and extend their own power.”®

A major difficulty with the social compact is that it knows no
bounds. Although it is a simple matter to assert that regulated media
owe “something” in return for the regulatory largess that permits
them to exist, there is no readily apparent limiting principle that
would circumscribe this assertion of authority. For that reason,
Chairman Hunt has described the potential social benefits of this
approach as an “opportunity to order up from a wish list what we
think is best for the country.”® Ultimately, the magnitude of this
wish list 1s bounded only by the lack of imagination (or sense of
restraint) of those who occupy the seats of power.

So far, the social compact has been pitched both as a way to pro-
mote “good” programming content (e.g., educational shows and free
time for politicians) and to restrict “bad” programming (e.g., inde-
cency, violence, and advertisements for distilled spirits). Such mea-
sures inevitably are defended as being “minimal,” but this is First
Amendment theory as taught at barber school: “Don’t worry, we’re
only taking a little bit off the top.” Even when the wish list starts out
as being limited, it does not stay that way for long. Thus, social com-
pact theory began as a regulatory rationalization for controlling
broadcast content and quickly expanded to cover “all media,”
including the Internet.

This trend is evident even when considering particular regulations,
such as the V-chip requirement. As initially proposed, this bit of
automated parenting began as a proposal to limit only “violent” pro-
gramming. When finally adopted, however, the law grew to restrict
“video programming that contains sexual, violent, or other indecent
material about which parents should be informed before it is dis-
played to children.”™ Like the Energizer Bunny, the wish list just
keeps going and going and going....
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Quid pro free TV

Surely — a reasonable person might say — the government can
demand some public benefit from making spectrum available for
broadcasting or other communicative purposes. And if controlling
the programming content is constitutionally foreclosed, what possi-
ble benefit is left for the government to ask in return? Is it possible
to form a social compact that does not violate the First Amendment?

As it turns out, the government’s defense of must-carry rules pro-
vides one strong answer to these questions. By these rules, adopted
as part of the 1992 Cable Act, Congress compelled cable operators
to carry local broadcast stations in order to preserve the system of
local broadcasting. In reviewing this justification, the Supreme
Court accepted the congressional findings of “a substantial govern-
mental interest in promoting the continued availability of such free
television programming, especially for viewers who are unable to
afford other means of receiving programming.”® Under this reason-
ing, the “social compact” is met when licensees provide free univer-
sal television programming “whatever its content,” and not because
of a bureaucratically prescribed mandate for pro-social fare.

Indeed, the Supreme Court in Turner Broadcasting System stressed
that Congress’s overriding objective in enacting must-carry “was not
to favor programming of a particular subject matter, viewpoint or
format, but rather to preserve access to free television programming
for the 40 percent of Americans without cable.” The Court said that
this aspect of broadcasting — free universal coverage of the country
— made it “a vital part of the Nation’s communications system”
ensuring “that every individual with a television set can obtain
access to free television programming.”*®

This seems like a pretty fair deal. Broadcasters obtain a license to
use the spectrum without charge in exchange for providing free uni-
versal service. The Supreme Court, taking Congress at its word, sug-
gested that such service satisfies a substantial governmental interest.
The same rationale supports the allocation of free digital spectrum to
existing broadcasting licensees. Such an allotment has been pro-
posed to enable broadcasters to transition from analog delivery of
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television signals to new digital services. The imposition of addi-
tional regulatory obligations as part of the “fee” for obtaining the
spectrum would work against the goal of universal access to free
digital television services.

Proponents of the social compact have asserted that, in addition to
free spectrum usage, regulatory benefits such as must-carry obligate
broadcasters to provide more pro-social programming. But this for-
- mulation of the “deal” is precisely backwards. Broadcasters do not
“earn” must-carry rights by providing the type of programming
favored by bureaucrats. Rather, the government concluded that it
was obligated to mandate must-carry because broadcast program-
ming is free to the consumer. Indeed, the Supreme Court specifical-
ly rejected the suggestion “that Congress’s purpose in enacting
must-carry was to force programming of a ‘local’ or ‘educational’
content on cable subscribers.”® It noted that cable operators have the
option of replacing a cable channel offering large amounts of educa-
tional programming with a local broadcast station that provides very
little such programming.”

Whatever justification the government employs, however, the
Supreme Court in Turner went out of its way to emphasize that the
government’s authority over broadcast content was “minimal,” and
that the risk of enlarging government control over programming
content is of “critical importance” to the First Amendment.” The
Court stressed that “the FCC’s oversight responsibilities do not grant
it the power to ordain any particular type of programming that must
be offered by broadcast stations” and that “the Commission may not
impose upon [broadcast licensees] its private notions of what the
public ought to hear.”*

Cable operators and programmers have First Amendment rights as
well, and it is expected that the must-carry rules will be struck down
when the Supreme Court revisits the issue in Turner II. This casts
further doubt on the social compact, not because broadcasters will
have less of a “quid pro quo” obligation, but because the First
Amendment will have trumped yet another attempt at social engi-
neering by the government. This will not diminish the finding in
Turner I that a system of free broadcasting — without programming
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mandates — should be enough to fulfill any social compact. But it
should slow down the tendency to add more items to the social com-
pact wish list.
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REGULATION IN NEWSPEAK
The FCC'’s Children’s Television Rules

BY ROBERT CORN~-REVERE

Executive Summary

In August 1996 the Federal Communications Commission
adopted rules requiring television broadcasters to air at
least three hours per week of children’s "educational" pro-
gramming. The FCC provided little justification for imposing
that requirement. Studies suggested that most broadcasters
were already airing at least three hours of programming per
week that would qualify as educational. And the FCC'’s order
ignores the educational video programming for children that
is available on media that compete with broadcasting, such as
cable, satellite, and videocassettes. Finally, the theory
behind the mandate is that the market will not provide educa-
tional programming on its own because the audience does not
demand it--another way of saying that such programming cannot
attract an audience. But that also means that mandates are
not a solution, since the FCC cannot force anyone who would
not already have done so to watch educational programming.

All this suggests that the politics of the presidential
campaign, where lip service to the idea of "family values"
was a favored theme, had more to do with the adoption of the
rules than did a real concern for children. And while the
FCC represents its rules as mere "guidelines," broadcasters
who ignore the rules bear the ominous burden of proving, in a
full hearing, that they have complied with the Children’s
Television Act of 1990. The legislative history of the CTA
clearly shows that such a programming mandate was not what
Congress intended when it passed the act. The FCC’s rulemak-
ing also violates broadcasters’ First Amendment rights,
forcing them to transmit government-approved "educational"
speech.

Robert Corn-Revere, the father of four children, is a partner
at the Washington, D.C., law firm of Hogan & Hartson and
teaches First Amendment law at the Communications Law Insti-
tute, Catholic University of America School of Law.
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Syllogisms a la Mode--If you are against labor
racketeers, then you are against the working man.
If you are against demagogues, then you are
against democracy. If you are against Christiani-
ty, then you are against God. If you are against
trying a can of 0ld Dr. Quack’s Cancer Salve, then
you are in favor of letting Uncle Julius die.

H. L. Mencken?®

FCC chairman [Reed] Hundt has set out to wear down
his colleagues’ opposition to his proposal [to
require broadcast licensees to transmit three
hours per week of children’s educational program-
ming] in part by accusing them of waging a cam-
paign against kids.

Cleveland Plain Dealer?

On August 8, 1996, the Federal Communications Commis-
sion adopted new rules requiring television broadcasters to
air more children’s educational programming. Less than
three weeks later, the Food and Drug Administration an-
nounced that it would assert jurisdiction over cigarettes
and adopted rules to sharply curtail tobacco advertising.
Judging by the growing number of regulations of media con-
tent that are being justified by the perceived need to
protect minors, it takes a c¢hild to raze the constitutional
rights of a village.

Despite the government’s characterization of its regu-
latory action as merely setting "guidelines" to assist
broadcasters with compliance, it is clear that the FCC's
rules establish programming mandates that a licensee may
ignore only at its peril. The lack of justification for the
requirements and the twisted logic on which they are based
suggest that the recent presidential campaign, in which
"family values" were the Holy Grail, better explains the
rules’ development than does a genuine concern for children
or education. In addition, the three-hour programming re-
guirement exceeds the FCC’s statutory mandate under the
Children’s Television Act of 1990 and encroaches on broad-
casters’ First Amendment rights.

The FCC’s Children’s Television Rules

. lThe FCC’s children’s television rules emerged from a
spirited debate within the agency about how to implement the
CTA. That law requires television stations to transmit
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"some" educational and informational programming as a condi-
tion of license. It also limits the amount of advertising
that can be aired during children’s programs. On one side
of that debate, Chairman Reed Hundt strongly advocated
guantitative programming requirements.’ On the other,
senior commissioner James H. Quello sought to avoid imposing
what he saw as intrusive regulations that would violate the
First Amendment.? The FCC decision on August 8 was viewed
by many as a compromise between the two positions.

Under the new FCC rules, television stations are re-
quired to transmit a certain amount of programming "specifi-
cally designed to serve the educational and informational
needs of children," although methods of meeting that re-
guirement may vary.° Stations that transmit three hours
per week of "core programming" may have their licenses
renewed by the FCC staff, without the need for review by the
full commission. Core programming is defined as that which
has serving the educational and informational needs of
children as a significant purpose, is aired between the
hours of 7:00 a.m. and 10:00 p.m., is regularly scheduled at
least weekly, is at least 30 minutes in length, and for
which the educational or informational objective and the
target child audience have been specified in writing by the
broadcaster in advance. Broadcasters are required to list
such "core" educational shows in programming guides.

A licensee who fails to satisfy that "guideline" for
core programming may still have its license renewed at the
staff level if it airs "slightly less than" three hours per
week of core programming but demonstrates a commitment "that
is at least equivalent to airing three hours per week,"
making up the slight deficit with public service announce-
ments, short-form programs, and regularly scheduled non-
weekly programs. Licensees that fail to meet the FCC's
"processing guidelines" will be referred to the commission,
"where they will have a full opportunity to demonstrate
compliance with the CTA." Such stations may point to their
sponsorship of core educational programs on other stations
in the market, or special nonbroadcast efforts that "enhance
the value of children’s educational and informational tele-
vision programming," or both.

In addition to meeting the programming and scheduling
requirements, television licensees are required to maintain
in their public files quarterly reports describing program-
ming efforts during the preceding quarter and outlining
planned efforts for the next quarter. The requirements are
very detailed. They specify the day each report must be
made ("by the tenth day of the succeeding calendar quar-
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ter"), require stations to list the name of the individual
at the station responsible for collecting comments on the
station’s compliance with the CTA, and require licensees to
file the compiled gquarterly reports with the FCC annually.

Regqulation and Newspeak

The FCC characterized its children’s television rules
as deregulatory, claiming that "one of our objectives in
this proceeding has been to encourage the public to partici-
pate in promoting broadcasters’ compliance with the CTA, and
to reduce the role of government in enforcing compliance."®
Leaving aside the fact that public participation occurs cnly
through the FCC, that remarkable statement of the commis-
sion’s objectives appears on the gsame page of the FCC’'s
order as warnings that the government will use the required
programming reports to monitor the industry’s compliance for
three years and that the commission’s staff "will also
conduct selected individual station audits during the next
three years to assess station performance." The penalty for
failing to comply with the new rules can include loss of a
station license.

It is far from clear, then, how the FCC’s rules are
deregulatory as claimed except in the most Orwellian sense.
Recall the three slogans of Big Brother’s ruling party in
the classic 1984:

WAR IS PEACE
FREEDOM IS SLAVERY
IGNORANCE IS STRENGTH

Right. And the FCC’s children’s television rules "reduce
the role of government."

George Orwell analyzed the odd way in which governments
often use words to block, rather than to convey, meaning in
his 1946 essay, "Politics and the English Language." He
noted that "defenseless villages are bombarded from the air,
the inhabitants driven out into the countryside, the cattle
machine-gunned, the huts set on fire with incendiary bul-
lets: this is called pacification."’ Or to take a current
example, the ambassador from Belarus recently wrote to the
Washington Post to complain about a columnist who wrote that
a dissident in Belarus had been arrested "for participating
in a demonstration." That was simply untrue, according to
the ambassador. He explained that the protester "had a
perfect right to demonstrate" but had been arrested and
detained for "knowingly organizing a disruptive march




